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Pharmacy Law Brief

January 2014

Pharmacy Law Brief:
Implications of Being a Specialist
Author: Joseph L. Fink III, B.S.Pharm., J.D., Professor of Pharmacy Law and Policy and Kentucky Pharmacists Association Professor of Leadership, Department of Pharmacy Practice and Science, UK College of Pharmacy
Question:
I recently had occasion to visit my personal
physician and while being taken back to the examination
room as well as while sitting there I noticed all the diplomas
and certificates she displays. I assume these are up in order to communicate her expertise to patients. But I’m wondering whether there are legal implications of this; for example, might the law hold her to a higher standard of performance because she holds herself out as having specialized expertise?

Submit Questions: jfink@uky.edu
Disclaimer:
The information in this column is intended
for educational use and to stimulate professional discussion among colleagues. It should not be construed as legal
advice. There is no way such a brief discussion of an issue
or topic for educational or discussion purposes can adequately and fully address the multifaceted and often complex issues that arise in the course of professional practice. It is always the best advice for a pharmacist to seek
counsel from an attorney who can become thoroughly familiar with the intricacies of a specific situation, and render
advice in accordance with the full information.

Response:
The experience you report is something we
likely all share. Displaying such diplomas and certificates is
one way professionals communicate to others evidence of
their documented expertise. They passed numerous examinations to earn their various academic degrees and, if
“board certified,” passed some form of examination created
at whether some legal duty was owed to the patient and,
by those already in the specialty to establish their abilities in
secondarily, whether that duty was breached. Where does
a certain area of practice.
that legal duty originate? The law expects that one will perBut let’s differentiate some of those wall displays. An acaform at the level of a reasonable and prudent practitioner
demic degree is evidence of achievement in the academic possessing the expertise of one engaging in that type of
realm but that is separate from licensure. It is the latter that practice. So, the performance of a family medicine specialauthorizes one to engage in the practice of a profession.
ist would be evaluated in light of the performance of profesThis authority to confer the lawful ability to practice a prosional peers in that specialty, just as a neurosurgeon would
fession rests with the states. When the legislature defines
have his or her performance measured against a standard
the “scope of practice” for a profession in a “practice act” it created by others in that specialty.
establishes the parameters of professional activity.
And that’s where all those diplomas and certificates beBasic licensure authorizes the practitioner to perform all
come relevant. Those documents, along with the decision
manner of professional activities that fall within that scope
of the practitioner to define the activities in which he or she
of practice. It is noteworthy, however, that some profession- will engage, define the area in which the professional’s perals decide to limit their activities to a subset of what the liformance will be measured against those of peers, individucensure confers, e.g., “practice limited to obstetrics” or
als with the same training and experience as the defendant
“practice limited to children.”
in the lawsuit. Becoming board certified is a voluntary unFinally, it also is possible that when a health professional is dertaking, these days involving not only written examinations but also simulations to assess expertise.
granted privileges by the board of directors of a hospital,

the institution may limit the types of procedures that individ- A final note about terminology also is important. A physician
ual is authorized to perform within that setting, e.g., may
seeking to become board certified usually must first comdeliver babies but may not do open heart surgery.
plete a post-M.D. residency program. One who has comWith all that as background, what are the legal implications pleted that residency training receives a certificate, not an
of holding yourself out as a specialist? Focusing on the im- academic degree, and the certificate holder who has yet to
plications during a lawsuit alleging professional negligence, take and pass the examination is said to be “board eligible,”
known colloquially as a malpractice case, the law first looks not board certified.
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